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Foreword by Gary Orfield 



The right of universities to take race-conscious action to diversify their student bodies rested for 
a quarter century on a U.S. Supreme Court decision in the 1978 Bakke case, which left almost no 
one satisfied and many conservatives convinced that an increasingly conservative Supreme Court 
would outlaw affirmative action. After a huge national mobilization over two crucial cases 
against the University of Michigan which were decided in 2003, Grutter v. Bollinger and Gratz 
V. Bollinger, it seemed likely that the surprisingly positive decision from the Court’s majority in 
Grutter would set a relatively clear path for the next quarter century. In that decision, from a 
Court much more conservative than the Bakke Court, Justice O’Connor, writing for the majority, 
solidified the rationale for affirmative action and expanded on its justifications. This seemed to 
produce a clear guideline in place of the Bakke decision, which lacked a clear majority rationale. 
In Bakke the Court had rested the continuation of affirmative action on a single rationale 
articulated by Justice Powell — that diversity produced better education for all students — which 
relied primarily on a report by a Harvard University faculty committee. In the Grutter decision, 
the Court took a much broader view of the justifications for affirmative action, citing the critical 
importance of training leaders from all racial and ethnic groups, as well as the importance of 
diversity for the functioning of major institutions such as the military. The decision also 
considered and rejected the idea that colleges must exhaust non-race-based strategies to obtain 
and maintain racial and ethnic diversity, and it showed deference to educators in making 
decisions about admissions policies. Overall, Grutter seemed to be a sweeping victory for 
supporters of affirmative action. 

No sooner was the ink dry on the decision, however, that opponents of affirmative action, who 
happened to control the U.S. Departments of Education and Justice as well as the federal civil 
rights enforcement offices, began to narrow the interpretation of Grutter. Across the country 
conservative legal action groups wrote letters to leaders of higher education institutions 
threatening to sue them unless they stopped affirmative action measures. Federal civil rights 
officials strongly suggested that colleges were obliged to try non-racial strategies and claimed 
that such strategies were workable. In other words, the opponents of affirmative action attempted 
to interpret the law as if they had won the case. 

Concern over the future of race-conscious policy was intensified in 2006 when Justice 
O’Connor, the author and the deciding vote on Grutter, resigned from the Court and was 
replaced by Justice Alito, whose record was strikingly conservative. Concern increased when the 
Supreme Court accepted for review two cases about voluntary integration policies in public K-12 
schools in which the lower federal courts had relied on the Grutter decision to uphold race- 
conscious student assignment plans. 

On June 28, 2007, the Supreme Court issued its ruling in the voluntary school integration cases 
(Parents v. Seattle School District No. 1 and Meredith v. Jefferson County). Although the Court 
struck down the integration policies in these two cases, it acknowledged once again that 
universities have a compelling interest in a diverse student body — an important part of which is 
racial diversity — and that they may consider race as a factor in their individualized, multi- 
dimensional admissions decisions to further that interest. The Court’s reaffirmation of the ruling 
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in Grutter spoke directly to and repudiated the efforts of conservative groups that had urged the 
Court to adopt a sweeping race-blind policy that would undermine Grutter. 

Even with this recognition of the use of affirmative action in higher education admission policies 
from a more conservative Court than Grutter, we can expect ongoing controversy. It is 
unreasonable to expect a deeply divided country to come up with a clear and simple, lasting 
answer. It is obvious, however, from the national mobilization of university, business, and 
military leaders over the University of Michigan cases that there is a strong desire in universities 
and other major institutions to find ways to keep our campuses open to the increasingly diverse 
pool of high school graduates in a country in the midst of a rapid and profound racial 
transition. The lesson in those states where affirmative action has been outlawed is that 
institutions will try to find ways to pursue this goal and that it will be very difficult. 

College officials, faculty members, program directors, and others must make decisions and take 
action in these difficult circumstances. Since their decisions will have important consequences 
for their campuses and institutions, and the sum of these decisions across the country will have 
major consequences for underrepresented minority opportunity and for realizing the goals that 
the Supreme Court recognized in 2003, it is important to have the most open and informed 
discussion of the issues and the situation. It is vital that these decisions not be framed by threats 
and fears and that the leaders of institutions of higher education not be forced into situations in 
which each institution is secretly limiting its actions and refusing to communicate with others in 
the educational community or with representatives of minority communities about probable 
outcomes. 

This volume presents the views of leading scholars across the country on a variety of topics 
directly linked to the present situation, existing challenges, and the future of race-conscious 
policies in educational institutions across the country. As is our consistent practice, we have not 
sought and do not present a single position, but offer the interpretations of researchers who have 
discussed their work in a roundtable and have responded to questions raised in a peer review 
process. What we present is not a cookbook for college authorities but important perspectives for 
all engaged in this discussion to consider. 

The volume begins with interpretations of the current state of the law from scholars from Santa 
Clara University School of Law and Stanford Law School. Both Angelo Ancheta, who authored 
one of the key briefs in the Grutter case, and R. Richard Banks, of Stanford University, present 
interpretations suggesting that the Supreme Court decision is much clearer in outlining the basic 
rules of admissions for selective institutions, that much is left undecided on other issues, but that 
reasonable inferences can often be made. These interpretations should be very helpful for college 
officials who are pursuing what they have been authorized to pursue yet face legal threats based 
on claims that the decision does not mean what it says. The chapters also deal with what is not 
known, which includes the exact legal status of many of the support and outreach programs and 
targeted financial aid that have been so strongly challenged by opponents of affirmative action. 
The chapters suggest that these programs are surely legal when participation is decided in a way 
that parallels admissions actions, but that because of key differences, especially between 
admissions and support or preparation programs, it may be significantly more permissible to 
operate race-conscious programs under some circumstances. 
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Much of the confusion about the Grutter decision and many of the more recent policy changes 
on college campuses are the direct result of a campaign of threats and intimidation and resulting 
decisions by some college administrators to make retreats not long after they joined in national 
alliances to urge the Supreme Court to uphold affirmative action policies. This campaign and its 
results, including the threats from federal civil rights officials of the Bush Administration and the 
ensuing secrecy of the campuses, are clearly presented in the chapter by Karen Miksch of the 
University of Minnesota. This original research, together with the chapters on the state of the 
law, should encourage leaders of higher education to consider whether it would be more 
effective to develop coordinated positions on these issues within the leadership of higher 
education rather than face challenges separately without support. 

Victor Saenz, Leticia Oseguera, and Sylvia Hurtado take on the question of whether or not 
minority access to higher education has already been seriously declining. This would seem to be 
a straightforward issue, but very different claims often enter the public discussion, with one side 
claiming a serious loss of access and the other pointing out how some institutions have come 
back to something like the numbers or percentages of historically excluded groups that existed in 
affirmative action days. This chapter argues that when one takes into account the rapidly shifting 
demography of high school graduates, it is quite clear that blacks and Latinos are falling behind 
in access and that Asians are increasing their relative representation. The results for whites are 
uncertain, in part because of the increasing number of students — most likely white and 
multiracial students — who don’t report their race or ethnicity. This analysis suggests that we are 
already seeing significant backward movement for underrepresented students even when all but a 
few states are maintaining affirmative action. 

The chapter by Helen Hyun and the chapter by Kenneth Maton, Freeman Hrabowski, and Metin 
Ozdemir look at some of the worst and best results recorded after affirmative action policies 
were eliminated. The statistics for leading law schools have been particularly negative, even 
when they have made very vigorous efforts to admit students on other dimensions of 
disadvantage or to increase the pool through changes in academic content and programs. In one 
remarkable program at the University of Maryland, Baltimore County, a high prestige outreach 
effort for black students in science, technology, engineering, and mathematics (STEM) has been 
transformed into an integrated program while keeping a high black enrollment and doing very 
well in terms of student achievement. It turns out that this program has had very generous 
funding, including funds to considerably expand the program to accommodate other students; a 
very strong network and image in the African American community; and the active involvement 
of the college president, who is a nationally famous African American educator. In spite of all 
this, the program has had a significant loss in black participation. The Hyun chapter suggests that 
there are very severe limits to non-racial admissions policies in extremely competitive settings, 
particularly where standardized tests have a very heavy role in admissions. The Maton et al. 
chapter suggests that even under very favorable conditions, maintaining access with a non-racial 
policy is a very demanding goal. 

Jorge Chapa and Catherine Horn remind us that there has been an important and somewhat 
successful effort to recover from an affirmative action ban on one campus in Texas, the 
University of Texas at Austin, where the Texas Ten Percent Plan for admissions has been 
combined with highly targeted outreach, scholarship, and transition plans for new students. (This 
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has not worked in the other state flagship campus, Texas A&M). They suggest that if California 
would adopt similar plans, it could help the recovery from the state ban on affirmative action, 
which has had a devastating effect on the far more competitive campuses in the UC system — 
Berkeley and UCLA. 

Edward St. John, Britany Affolter-Caine, and Anna S. Chung of the University of Michigan add 
a vital element to the discussion, highlighting the issues of affordability and aid. It has been 
known for some time that cost and available aid are very important influences in college access 
and choice, particularly for minority and low-income students, yet many institutions and state 
governments have recently been following practices that make it less rather than more likely that 
minority students will enroll at their campuses. The law on racially targeted financial aid is very 
limited — one major federal court decision in the nation’s most conservative Court of Appeals — 
but the issues are of great importance. As colleges and policy makers consider their strategies for 
pursuing diversity in an era in which college costs are rising far more rapidly than family 
incomes and serious gaps have opened up between aid packages and the cost of college, 
decisions about priorities in distributing aid are decisions about who is going to come to your 
campus. Policy makers need to seriously consider whether or not aid strategies aimed at 
increasing prestige and selectivity must be balanced with policies of aid that make access a real 
and possible choice. 

These chapters will not answer all of the questions of those who must make policy in the higher 
education community and interpret the actions of the nation’s colleges, but they do provide a 
richly informed public discussion of issues that have been too often glossed over in incremental 
decisions, often taken without adequate discussion, and sometimes under threat. Decision makers 
must realize that simple slogans like “admission by merit” contain highly uncertain assumptions 
and serious social and educational consequences. Ultimately, there is no real alternative to a 
much deeper multidimensional discussion if higher education is to realize its goal of serving all 
segments of American society and preparing educated people and leaders who can make a 
profoundly multiracial democracy and economy function effectively in a rapidly changing 
nation. Colleges and state policy makers have much more discretion than they are led to believe 
by those trying to roll back civil rights policy. In fact, they have a responsibility to consider the 
consequences of their action in terms of realizing vital goals outlined in the Grutter decision, all 
of which were cited with approval in the Court’s most recent voluntary integration decision. 

American higher education has struggled now for nearly a half century to find ways to better 
serve and reflect the diversity of American society and to train leaders who can cross over the 
social divisions that have limited the American dream since its beginnings. We have learned that 
it can be done, that there are major benefits to the educational and research missions of our 
campuses, and that we know how to do it better. It is very important that our university faculties 
and leaders not give up on what has been a notable success but find the best ways to preserve it 
in a time of polarization and help to build a successful multiracial America. In the words of 
Justice Kennedy’s concurring opinion in Parents v. Seattle School District No. 1, “This Nation 
has a moral and ethical obligation to fulfill its historic commitment to creating an integrated 
society that ensures equal opportunity for all its children.” We will continue to work with 
scholars, educators and civil rights organizations from across the country to help make that 
happen. 
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Antidiscrimination Law 



INTRODUCTION 

The United States Supreme Court’s landmark 2003 decisions in Grutter v. Bollinger and Gratz 
V. Bollinger firmly established that university admissions policies which are designed to 
promote student body diversity and which employ race in a carefully crafted selection process 
can withstand constitutional challenge. The Supreme Court ruled that the creation of a diverse 
student body is a compelling governmental interest that can justify the flexible and modest use of 
race in admissions decisions. By upholding the diversity interest under the “strict scrutiny” test 
applied to race-conscious policies challenged under the federal constitution’s equal protection 
clause, the Court issued an imprimatur on the use of race in a variety of diversity-based policies 
outside of admissions, including outreach and recruitment, financial aid and employment, and 
support and retention programs.^ 

Yet, the Supreme Court did not issue definitive guidelines on the constitutionality of non- 
admissions policies in higher education, and the lower courts have yet to address many of the 
legal questions that remain unanswered in the wake of the Grutter and Gratz decisions. For 
example, should race-conscious outreach and recruitment policies that expand the applicant 
pools to colleges and universities be subject to the same strict scrutiny standards as selective 
race-conscious admissions policies? Should race-exclusive financial aid or retention programs 
that limit eligibility to minority students be analyzed under the same legal framework as 
university admissions? If so, how might these programs fare under a Grutter/Gratz analysis? 
What laws should govern the race-conscious programs of private entities, such as nonprofit 
foundations that provide scholarships only to minorities or particular ethnic groups? How do 
other civil rights laws such as Title VII of the Civil Rights Act of 1964, which covers 
employment discrimination and to which the courts have applied different standards for 
affirmative action policies, affect race-conscious fellowships or graduate student hiring? 

Without clear mandates from the courts, the legality of many race-conscious policies has been 
hotly contested. Government agencies such as the National Science Foundation and the National 
Institutes for Health have phased out most of their minority-targeted programs, after litigation 
was initiated in the late 1990s. Even before the Supreme Court handed down its decisions in 
Grutter and Gratz, advocacy groups opposing race-conscious affirmative action, such as the 
American Civil Rights Institute and the Center for Equal Opportunity, threatened legal action 
against colleges and universities that offered minority-targeted retention and support programs; 
in time, a number of universities disbanded their programs or stripped their programs of any 



' 539 U.S. 306 (2003). 

^ 539 U.S. 244 (2003). 

^ As this chapter was going to publication, the U.S. Supreme Court issued a ruling in two cases that addressed the 
constitutionality of voluntary school integration policies which employed race as a factor in assigning students to K- 
12 schools. See Parents Involved in Community Schools v. Seattle School Dist. No. 1 md Meredith v. Jefferson 
County Bd. ofEduc., 2007 WL 1836531 (June 28, 2007). In its decision, the Court reaffirmed its holding 'mGrutter 
and made clear that universities can continue to use race to further the compelling interest in student body diversity. 
Because of the timing of this publication, this chapter does not address any possible implications that the Court’s 
ruling may have on diversity-based policies outside the university admissions context. 

See Peter Schmidt, NIH Opening Minority Programs to Other Groups, Chron. of Higher Ed., Mar. 11, 2005, at 



A26. 
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serious consideration of race.^ Following the Grutter and Gratz rulings in 2003, the U.S. 
Department of Education began investigations into several programs, and many higher education 
institutions revised or eliminated their minority-targeted policies. In November 2006, the voters 
of the State of Michigan enacted Proposal 2, a ballot initiative similar to initiatives enacted in 
California and Washington in the 1990s that ban the use of race-conscious measures by state and 
local government; while Proposal 2 does not directly challenge the Grutter and Gratz rulings, as 
a matter of state policy it eliminates race-conscious affirmative action at the University of 
Michigan.^ On the other hand, a number of higher education institutions have chosen to maintain 
and to defend their existing race-conscious policies, but such policies continue to rest on 
uncertain legal ground.^ 

This paper analyzes some of the major legal questions left unanswered by the Supreme Court’s 
decisions in Grutter v. Bollinger and Gratz v. Bollinger and examines the role of law in the 
recent evolution of minority-targeted policies outside of admissions. Part I offers a brief review 
of the Supreme Court’s Grutter and Gratz decisions and discusses various lower court decisions 
and federal statutes that affect the development of race-conscious policies in higher education. 
Part II examines a representative set of minority-targeted policies that are in use in higher 
education and applies the existing legal frameworks to these policies. Part III concludes with 
some suggestions for developing the law in this area, as well as directions for research and 
potential evidence to help justify existing race-conscious programs. 

I. LEGAL ERAMEWORKS 

In Grutter v. Bollinger, the Supreme Court upheld the law school admissions policy at the 
University of Michigan, which employed race as a “plus” factor among several factors 
considered in a holistic admissions process that allowed all applicants to compete for places in 
the student body. In Gratz v. Bollinger, however, the Court struck down the University of 
Michigan undergraduate policy, which employed a point system that automatically assigned 
points to applicants who belonged to underrepresented minority groups; the Gratz Court 
concluded that the admissions policy lacked the necessary flexibility to comply with 
constitutional requirements and practically guaranteed admission to minority students. Together, 
the cases stand for the basic principle that an admissions policy designed to promote student 
body diversity should pass constitutional muster if it uses race flexibly via a competitive process 
that does not significantly disadvantage non-minority applicants. 

The two University of Michigan decisions provide the basic framework for analyzing the 
constitutionality of higher education admissions policies that are predicated on promoting 
student body diversity, but the decisions do not provide definitive guidelines for the use of race 



^ See Peter Schmidt, Not Just for Minority Students Anymore, Chron. of Higher Ed., Mar. 19, 2004, at A17. 

^ See Peter Schmidt, Michigan Overwhelmingly Adopts Ban on Affirmative-Action Preferences, 53 Chron. of Higher 
Educ., Nov. 17, 2006, at A23. Approved by a 58% to 42% margin. Proposal 2 states in part: “The University of 
Michigan, Michigan State University, Wayne State University, and any other public college or university, 
community college, or school district shall not discriminate against, or grant preferential treatment to, any individual 
or group on the basis of race, sex, color, ethnicity, or national origin in the operation of public employment, public 
education, or public contracting.” 

^ See Peter Schmidt, From ‘Minority’ to ‘Diversity’: The Transformation of Formerly Race-Exclusive Programs 
May Be Leaving Some Students Out in the Cold, Chron. of Higher Ed., Eeb. 3, 2006, at A24. 
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in areas such as financial aid, outreach and recruitment, and student retention and support. While 
non-admissions policies designed to promote student body diversity should satisfy at least one 
element of constitutional analysis - promoting a compelling governmental interest - it remains 
unclear whether specific policies, particularly those that weight race heavily or limit a scarce 
resource such as scholarship dollars or academic support only to minorities, would be upheld as 
constitutional. This Part examines the University of Michigan decisions; lower court decisions 
that have addressed race-conscious financial aid, outreach, and recruitment; and federal statutes 
that apply to a variety of institutional players, including private entities that provide scholarships 
and other assistance targeted to minority students. 

A. Constitutional Principles 

Although the Grutter and Gratz decisions focused on university admissions policies, the 
decisions together established several general principles that apply to a wide variety of race- 
conscious policies in higher education. First, the Supreme Court reinforced the basic framework 
for analyzing race-conscious policies under the equal protection clause of the Fourteenth 
Amendment. Regardless of the level of government or whether a policy is designed to burden or 
benefit minorities, the courts must apply strict scrutiny - the highest level of judicial scrutiny - 
through a two-step test in which the underlying interest of a policy must be adjudged sufficiently 
important to be “compelling” and the policy itself must be ruled to be necessary and “narrowly 

o 

tailored” to advance that interest. 

Second, the Court reaffirmed that higher education institutions are bound by strict scrutiny 
standards if they receive federal funding and are subject to the antidiscrimination mandates of 
Title VI of the Civil Rights Act of 1964. Because Title VI is “co-extensive” with the equal 
protection clause, any entity receiving federal financial assistance, even a private college or 
university, must comply with the constitutional standards that are applied to governmental 
bodies.^ 

Third, the Court indicated that context is important in any application of strict scrutiny and that 
the academic freedoms which the courts have historically extended to colleges and universities 
are central to a constitutional analysis of race-conscious policies in higher education. 

Universities enjoy a higher degree of deference than many other governmental institutions when 
courts review policies designed to create student bodies and other institutional characteristics 
consistent with their academic missions. In Grutter, for instance, the Court did not require the 
University of Michigan to present a strong basis in evidence for its compelling interest in 
diversity (although the evidence available in the trial record and in amicus curiae briefs was 
extensive), deferring in large part to the University’s good faith judgments. 

Fourth, the Court made clear that the remediation of an institution’s past racial discrimination is 
not the only interest that can justify a race-conscious policy; forward-looking interests that are 
non-remedial in nature can also be constitutionally compelling. Thus, an interest in promoting 



” Grutter, 539 U.S. at 326-27. 
^ Id. at 343. 

Id. at 327-29. 

"W. at 328. 
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Student body diversity is in fact compelling, as might be other non-remedial interests that the 
courts judge to be sufficiently important as a matter of law. Although the courts have not 
addressed the constitutionality of many potential governmental interests, parallel interests 
consistent with a university’s academic mission, such as promoting diversity within an 
institution’s faculty or staff, are likely to be upheld as constitutionally compelling. 

Finally, the Court employed several of the narrow tailoring standards that have long been applied 
in remedial affirmative action cases and made them applicable to non-remedial cases. Basic 
elements of narrow tailoring in future diversity-related cases should require documentation that a 
policy is flexible, that it does not unduly burden non-minorities, that it is necessary and the 
institution has considered (but not exhausted) workable race-neutral alternatives, and that a 
program be periodically reviewed or limited in time, so that it has some logical end point in the 
future. The Grutter Court concluded that the University’s law school admissions policy complied 
with all of these requirements, but the Gratz Court concluded that the undergraduate policy 
was not sufficiently flexible and that the automatic allocation of points to underrepresented 
minority applicants compromised the competitiveness of non-minority candidates’ applications 
and functioned as a near- automatic guarantee of admission to minority candidates. 

B. The Limits of Grutter and Gratz 

In addition to these general constitutional principles, the Grutter and Gratz decisions provide 
both specific support for and potential obstacles to race-conscious policies outside of admissions. 
Building on Justice Powell’s opinion in the 1978 case of Regents of the University of California 
V. Bakke, the Grutter Court provided a strong foundation for the diversity interest and 
articulated important educational benefits that accrue from diverse student bodies, including the 
promotion of cross-racial understanding, improved classroom environments, and better 
preparation for a diverse workforce and society. The Court further identified the important roles 
of diversity in helping break down racial stereotypes and in helping develop leaders for an 
increasingly diverse American society. The Grutter Court approved the law school’s interest in 
attaining a “critical mass” of minority students in order to promote all of these interrelated 
goals. 

The creation of a diverse student body through a race-conscious admissions process thus implies 
that other policies designed to create that diversity should be upheld if they also comply with the 
constitutional requirements of narrow tailoring. Outreach and recruitment programs, for 
example, provide the first step in students’ gaining awareness of educational opportunities, and 
many minority applicants may apply to programs only after they have learned about the 
programs and have been actively recruited to apply for admission. Scholarship and financial aid 
packages provide the monetary support that enable students to attend undergraduate, graduate. 



Id. at 334-42. 

The Grutter Court concluded that the law school’s admissions policy was flexible, competitive, and did not 
establish a quota or separate track for minority students; that the law school engaged in a good faith consideration of 
workable alternatives to its policy; that the competitive nature of the admissions policy did not unduly burden non- 
minority applicants; and that the school’s system of periodic review satisfied the requirement of time limitations on 
the program. Grutter, 539 U.S. at 337-42. 

438 U.S. 265 (1978). 

Grutter, 539 U.S. at 335-36. 
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and professional school programs; without that aid, joining a student body might be impossible 
for many admitted applicants. Moreover, institutions that do not have exceptionally selective 
admissions policies may rely more heavily on the incentives created by minority-targeted 
scholarships and financial aid packages in order to develop diversity in their student bodies. 

Further, the maintenance of a diverse student body goes hand in hand with its creation. The 
educational benefits of diversity and the training of future leaders would be severely 
compromised if attrition were to reduce the diversity of a student body. Financial aid packages 
and student employment, as well as support and retention programs, can provide essential 
resources for students who might transfer to another institution or leave school altogether if the 
resources were not available to them during their time at the university. 

On the other hand, the narrow tailoring requirements established in Bakke, Grutter, and Gratz, if 
interpreted mechanically, may present significant impediments to certain types of race-conscious 
policies. In Bakke, the Court struck down a medical school admissions policy that established a 
set-aside program for minority applicants - one in which white applicants were ineligible to 
compete. The University of Michigan decisions underscored the unconstitutionality of quotas 
and separate admissions tracks for minority students and stressed the importance of flexible and 
competitive admissions procedures that allowed race to be considered as one of many factors - 
and not the sole or dominant factor - in admissions decisions. 

At first glance, therefore, the Bakke and University of Michigan cases suggest that a program 
that uses race as a plus factor - for example, a program that considers race among several factors 
in a competitive process for deciding whether to award a scholarship - should satisfy the 
flexibility requirement of narrow tailoring. However, race-exclusive programs such as 
minorities -only scholarships or minorities -only academic support programs may not comply with 
narrow tailoring because they exclude non-minority students from basic eligibility. The major 
question is whether the same flexibility analysis applied in the admissions process must 
necessarily be applied outside of the admissions process. Neither the Grutter Court nor the Gratz 
Court addressed this basic question. 

C. Lower Court Decisions 

1 . Outreach and Recruitment 

The lower courts have provided some guidance regarding race-conscious policies outside of 
admissions, but because of the paucity of post-Michigan litigation, the bulk of the federal case 
law predates the Supreme Court’s Grutter and Gratz decisions. Nonetheless, the pre-Michigan 
cases are instructive because a number of them suggest that the strict scrutiny analysis applied in 
Grutter and Gratz to admissions need not necessarily apply in the context of university-based 
outreach and recruitment policies. As one court has proposed, there are fundamental differences 
between race-conscious recruitment policies that are “inclusive” and selection decisions that are 
“exclusive”: 



Specifically, the challenged policy at the University of California, Davis medical school set aside 16 out of 100 
positions in the entering first-year medical school class for underrepresented minority groups. 
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There are two basic ways to approach affirmative action: through inclusion or exclusion. 
Inclusive affirmative action techniques have as their purpose ensuring that the pool of 
candidates is as large as possible. For example, the primary inclusive form of affirmative 
action is recruitment, which generally attempts to expand the applicant pool to include 
more women or minorities. Recruitment and other techniques of inclusion do not affect 
the selection process for hiring or promotion. Rather, inclusive techniques seek to ensure 
that as many qualified candidates as possible make it to the selection process. In contrast, 
affirmative action through exclusion usually works to select some candidates rather than 
others from a pool. . . . These affirmative action techniques, to varying degrees, have the 
potential to help minorities and women actually be selected at the expense of someone 
else. Of course, selection by necessity requires excluding some people. The concern is 

17 

discriminatory exclusion that causes harm to third parties .... 

Because outreach and recruitment do not typically impose the same level of burden that an 
admissions process can impose - compare a rejected admissions application and exclusion from 
the university with not receiving additional information through a race-sensitive outreach 
campaign - there may be no constitutional injury to trigger strict scrutiny. For example, in Weser 
V. Glen, a 2002 case in which a federal district court rejected a constitutional challenge to the 
race-conscious affirmative action program at the City University of New York Law School at 
Queens College, the court stated: “Racial classifications that serve to broaden a pool of qualified 
applicants and to encourage equal opportunity, but do not confer a benefit or impose a burden, do 
not implicate the Equal Protection Clause.” Under the CUNY program, which focused on the 
use of race in recruitment and not on admissions, the court concluded that “even if the Law 
School’s recruitment and outreach efforts were ‘race-conscious’ in being directed at broader 
recruiting of minorities . . . such efforts would not constitute discrimination.” In Honadle v. 
University of Vermont, a 1999 case involving the race-conscious recruitment of university 
faculty, the federal district court similarly concluded that “[a] public university may be racially 
‘aware’ or ‘conscious’ by . . . encouraging broader recruiting of racial and ethnic minorities 
without triggering the equal protection clause’s strict scrutiny review. These activities do not 
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impose burdens or benefits, nor do they subject individuals to unequal treatment.” 

Not all recruitment efforts necessarily escape strict scrutiny, however. Other federal courts have 
held in the context of public contracting and public employment that strict scrutiny may be 
triggered by recruitment programs that offer significant benefits to minorities but limit the 
information provided to non-minorities or influence selection decisions based on race. For 
instance, the U.S. Court of Appeals for the D.C. Circuit has struck down federal rules promoting 
equal employment opportunities in the broadcasting industry because of the pressure that federal 
agencies can bring to bear on businesses to limit their hiring pools. On the other hand, broad 
forms of university recruitment that simply encourage minority applicants to apply may not 
create significant benefits or impose serious burdens on non-minority applicants to trigger strict 
scrutiny in the first place. 



Shuford V. Alabama State Bd. ofEduc., 897 F. Supp. 1535, 1551 (M.D. Ala. 1995). 
190 F. Supp. 2d 384, 399 (E.D.N.Y.), ajf’dAl Fed. Appx. 521 (2d Cir. 2002). 

^^Id. 

56 F. Supp. 2d 419, 428 (D. Vt. 1999). 

MD/DC/DE Broadcasters Ass’n v. FCC, 236 F.3d 13 (D.C. Cir. 2001). 
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2. Financial Aid 

University-sponsored scholarships and financial aid packages may pose a different set of 
problems. Financial aid can be a decisive factor in a student’s attending a college or graduate 
school program in the first place, and the scarcity of dollars may make scholarships and other 
forms of aid highly competitive. Thus, financial aid policies may be tighter analogues to 

selective admissions procedures than outreach or recruitment. To date, however, the federal 
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courts have only rarely addressed the legality of minority-only scholarships. 

In Podberesky v. Kirwan, decided in 1994, the U.S. Court of Appeals for the Fourth Circuit 
declared the Benjamin Banneker scholarship program at the University of Maryland to be 
unconstitutional because the program, which limited basic eligibility for a competitive selection 
process to African Americans, failed to satisfy strict scrutiny. More specifically, the court ruled 
that the university had failed to provide sufficient evidence of the linkages between the 
university’s past discriminatory practices and its contemporary problems - the university’s poor 
reputation among African Americans, a racially hostile campus environment, and the 
contemporaneous underrepresentation of African Americans - in order to justify using the 
Banneker program as a remedy. The court also concluded that the scholarship program, which 
the university employed as a recruitment tool for high- achieving black students from both 
Maryland and outside the state, was not narrowly tailored to addressing the past discrimination 
committed by the university. The court indicated that only a more circumspect program which 
drew on a smaller pool of potential applicants (victims of past discrimination and Maryland 
residents in particular) would better fit the university’s specific remedial interest. 

The Podberesky ruling establishes thresholds for institutions seeking to establish and defend 
scholarship programs designed to remedy past discrimination, but the case is not likely to be a 
useful precedent for financial aid programs that are designed to promote the distinctly different 
interest in student body diversity. The Podberesky case focused on a remedial interest that was 
specifically linked to the past discrimination of the University of Maryland and was advanced 
through the Benjamin Banneker program. A non-remedial scholarship program designed to 
promote diversity could be distinguished on basis of the different underlying interests and the 
specific type of program being employed. 



^ The case law involving race-conscious financial aid is indeed sparse. In a 1976 case predating the Bakke decision, 
Flanagan v. President & Directors of Georgetown College, a federal district court ruled that a race-conscious 
program at the Georgetown University Law Center designed to increase minority enrollment by offering 60% of the 
school’s scholarship funds, which were need-based, to 1 1% of its students who qualified as minorities violated Title 
VI of the Civil Rights Act of 1964. 417 F. Supp. 377 (D.D.C. 1976). InPollard v. State of Oklahoma, a case 
initiated in 1998, the plaintiff challenged the legality of a scholarship program at the University of Tulsa that based 
awards on differential test score standards for different racial groups. The case was settled, and the Oklahoma State 
Regents eliminated the race-conscious (and gender-conscious) elements of the scholarship program the following 
year. 

38 F.3d 147 (4th Cir. 1994), cert, denied, 514 U.S. 1 128 (1995). 
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D. Title VI of the Civil Rights Act of 1964 and the Department of Education Policy 
Guidance on Financial Aid 

Title VI of the Civil Rights Act of 1964 provides an additional mechanism to ensure that “[n]o 
person in the United States shall, on the ground of race, color, or national origin, be excluded 
from participation in, be denied the benefits of, or be subjected to discrimination under any 
program or activity receiving Federal financial assistance.” In particular, the administrative 
enforcement of Title VI mandates through the Department of Education’s Office for Civil Rights 
means that constitutional litigation need not be the only method of challenging race-conscious 
policies; indeed, many recent changes in university programs have occurred because of 
administrative complaints filed with the Department of Education and investigations conducted 
by its Office for Civil Rights. 

A policy guidance issued by the U.S. Department of Education in 1994 is also an important and 
widely cited source for analyzing whether race-conscious financial aid programs comply with 
Title VI. Although the policy guidance does not carry the force of law, and can be revoked or 
replaced by the administrative agency, it suggests principles that parallel the analyses established 
in Grutter and Gratz. For instance, in discussing race-conscious financial aid programs to create 
diversity, the guidance proposes that universities “may consider race or national origin with other 
factors in awarding financial aid if necessary to further the college’s interest in diversity”; the 
guidance further indicates that universities may use race or national origin “as a condition of 
eligibility in awarding financial aid if this use is narrowly tailored, or, in other words, if it is 
necessary to further its interest in diversity and does not unduly restrict access to financial aid for 
students who do not meet the race-based eligibility criteria to promote diversity. Thus even a 
minority-targeted scholarship may be legal under Title VI if it clearly promotes the diversity 
interest and does not overly burden the ability of non-minorities to obtain financial aid. 

The policy guidance also proposes that “[a] college may make awards of financial aid to 
[socioeconomically] disadvantaged students, without regard to race or national origin, even if 
that means that these awards go disproportionately to minority students” - a proposal which 
suggests that facially race-neutral policies that have the effect of assisting minority students and 
adversely affecting non-minority students will not violate Title VI because awarding aid to 
disadvantaged students “provides a sufficiently strong educational purpose.”^^ Moreover, the 
guidance suggests that “Title VI does not prohibit an individual or an organization that is not a 
recipient of Federal financial assistance from directly giving scholarships or other forms of 

98 

financial aid to students based on their race or national origin. Title VI simply does not apply.” 
Thus private individuals and foundations that receive no federal funding may be immune from 
liability under the constitution and Title VI, even if they restrict scholarships to particular 
minority groups. 



42 U.S.C. § 2000d. 

59 Fed. Reg. 8756 (Feb. 23, 1994). 
Id. at 8757. 

Id. at 8757-58. 

Id. at 8757. 
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E. Federal Statutes: Section 1981 and Title VII of the Civil Rights Act of 1964 

In addition to the mandates of the equal protection clause and Title VI of the Civil Rights Act of 
1964, a number of federal civil rights laws can apply to race-conscious policies in higher 
education. In both Grutter and Gratz, the Supreme Court noted that 42 U.S.C. section 1981,^^ a 
Reconstruction-era statute designed to address racial discrimination in the making and 
enforcement of contracts, is, like Title VI, co-extensive with the equal protection clause. Thus an 
admissions policy that violated the equal protection clause would also violate section 1981, since 
“a contract for educational services is a ‘contract’ for purposes of § 1981.” Similarly, many 
forms of financial aid, such as loan or grants, as well as participation in certain academic support 
programs, may be established through contractual agreements between students and universities, 
making section 1981 applicable to many programs outside of the admissions context. 

Section 1981 can also be an important limitation on non-university entities that are involved in 
race-conscious financial aid and other diversity-related programs. Because it covers both 
governmental actors and private entities, even those that receive no federal funding, section 1981 
can be applied to non-university-affiliated private foundations and organizations, so long as a 
contract is involved. (Some private scholarships might, however, be characterized as gifts, which 
are normally not treated as bases for enforceable contracts, and might therefore fall outside the 
reach of section 1981.^^) 

One legal question that has not been squarely answered by the Supreme Court is whether section 
1981 necessarily imports the constitutional standard of strict scrutiny when entirely private 
entities are involved. Language in the footnotes of both Grutter and Gratz suggests that if section 
1981 is fully co-extensive, the courts should impose constitutional standards even on private 
entities if section 1981 applies to them. But, at least one post-Grutter/Gratz court has proposed 
that section 1981 is only co-extensive with the equal protection clause in requiring proof of 
intentional discrimination; instead of tracking strict scrutiny, the standards for section 1981 
liability involving an entirely private educational institution parallel the standards of Title VII of 
the Civil Rights Act of 1964, the primary federal statute addressing racial discrimination in 
employment. 

The standards for enforcement of employment discrimination claims under Title VII of the Civil 
Rights Act of 1964 are generally more relaxed than constitutional standards, but impose 
requirements that are similar to the tests of strict scrutiny. In a case involving intentional 
employment discrimination under Title VII, the plaintiff has the initial burden of producing 



Section 1981 states in relevant part: “All persons within the jurisdiction of the United States shall have the same 
right in every State and Territory to make and enforce contracts ... as is enjoyed by white citizens.” 42 U.S.C. § 
1981(a). Although the language of section 1981 suggests that it is designed only to protect non-whites, the Supreme 
Court has upheld the use of section 1981 by white plaintiffs to sue for racial discrimination. 

Gratz, 539 U.S. at 276 n.23. 

Even if a contract is not involved, another Reconstruction-era statute that covers private entities, 42 U.S.C. section 
1982, may apply to certain types of financial aid because property transfers are involved. The statute provides: “All 
citizens of the United States shall have the same right, in every State and Territory, as is enjoyed by white citizens 
thereof to inherit, purchase, lease, sell, hold, and convey real and personal property.” 42 U.S.C. § 1982. 

Doe V. Kamehameha Schools/Bernice Pauahi Bishop Estate, 470 F.3d 827 (9th Cir. 2006) (en banc), cert, 
dismissed, 127 S. Ct. 2160 (2007). 
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evidence that creates an inference of discrimination. If this burden is satisfied, the defendant 
must then articulate a legitimate nondiscriminatory reason - compared to a “compelling” reason 
under strict scrutiny - for an adverse employment decision. The plaintiff can then present 
evidence to rebut the employer and demonstrate that the proffered reason for its decision is 
pretextual and not its true reasons. 

Title VII case law also allows certain types of affirmative action programs to satisfy the 
defendant’s burden of articulating a legitimate nondiscriminatory reason for an employment 
decision. If the affirmative action policy is rationally related to addressing a manifest imbalance 
in the employer’s workforce, does not bar the advancement of a non-preferred group or 
unnecessarily trammel their rights, and does no more than is necessary to achieve a balance, it 
can justify the defendant’s burden. Unlike the strict scrutiny standard applied to government. 
Title VII affirmative action law, which has been applied primarily to private- sector employers, 
only requires a “rational relationship” rather than “narrow tailoring,” and the interest in 
addressing a manifest imbalance in the workforce is legally sufficient and need not meet the high 
constitutional standard of being “compelling.” 

To illustrate how a Title VII analysis might work in the context of a section 1981 claim in higher 
education, consider the following example. Suppose that a small private college which receives 
no federal funding decides to offer a set of scholarships covering a full year’s tuition at the 
school, but also requires students to perform extensive volunteer service during academic breaks 
and summers as a condition for receiving a scholarship. The college limits the competition for 
these scholarships only to Latino applicants, who are severely underrepresented at the college, 
but makes other scholarship dollars available to all students through a different application 
process. A non-Latino plaintiff challenging the Latino-only scholarship program under section 
1981 might argue that because she was precluded from applying for the scholarship and 
ultimately entering into a contract for the scholarship, an inference of intentional discrimination 
has been created. The college’s response might be to argue that it is employing a legitimate 
affirmative action program that is designed to remedy the underrepresentation of Latinos in its 
student body; that it does not prevent non-Latinos from obtaining scholarship dollars, which are 
available through other sources, and thus does not trammel non-Latinos’ rights; and that the 
scholarship program only does what is necessary to help increase the number of Latinos 
attending the college. The plaintiff could then assert that the policy is pretextual - contending 
that it is merely racial balancing designed to obtain an ideal number of minority students - as 
well as arguing that her rights are sufficiently trammeled because she has no real chance to enter 
into a contract to obtain the scholarship dollars. A court’s ruling would ultimately turn on the 
persuasiveness and weighting of these various arguments. 

In addition to forming the basis for section 1981 analyses. Title VII can also be directly 
implicated if a race-conscious policy involves an adverse employment decision. For instance, 
graduate student financial aid packages often consist of fellowships in which students are 
employed by the university as researchers or instructors; a fellowship program that limited 
eligibility to minority students alone could be challenged under Title VII using the analyses 



The three-part analysis is commonly known as the McDonnell Douglas test. See McDonnell Douglas Corp. v. 
Green, 411 U.S. 792 (1973). 

See United Steelworkers of America v. Weber, 443 U.S. 193 (1979). 
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outlined above. Although a race-conscious employment policy might trigger a host of 
constitutional and statutory claims, plaintiffs often raise only Title VII claims because of the 
availability of administrative enforcement structures unique to Title VII or because they have an 
interest in shaping Title VII law, which applies to a wide range of both public and private 
employers. 



II. DIVERSITY PROGRAMS AND POLICIES 

Higher education policies designed to promote student body diversity can be categorized along 
multiple dimensions. One dimension involves the type of program: admissions, financial aid, 
employment, recruitment, support, or retention. Another dimension involves the type of 
institutional actor: colleges and universities, governmental agencies, or private foundations and 
donors. Yet another dimension involves the degree and form of race-consciousness: race- 
exclusive (minority-only), race-as-a-plus-factor (employing race as one factor among several 
factors in a competitive process), or race-neutral (employing factors such as socioeconomic 
disadvantage that may correlate with racial minority status). Various permutations exist in both 
theory and practice; some should escape strict scrutiny by the courts (e.g., race-neutral university 
recruitment activities), and some are clearly illegal (e.g., admissions quotas or separate university 
admissions tracks for minorities). 

Ealling within the gray areas of legality are many commonly used programs, such as university- 
based scholarship and retention programs that are limited to certain racial or ethnic groups. 
Becoming more common - but less legally problematic - are financial aid and academic support 
programs that once targeted minority groups but now focus on assisting both minority and non- 
minority students who have faced significant social and economic disadvantages. It remains to be 
seen whether the programs that have shifted from being “strong” race-conscious programs to 
“weak” race-conscious programs or to purely race-neutral programs are as effective as they once 
were in assisting minority students. The basic goals of the programs have changed, as have their 
methods. What is clear, however, is that many university programs have either been revised or 
eliminated because of changes in the law and because of threats of government investigation and 
litigation by advocacy groups opposed to race-conscious affirmative action. This Part examines 
the legality of a representative sample of race-conscious programs designed to promote diversity 
in higher education: outreach and recruitment, academic support and retention, and scholarships 
and financial aid. 

A. University Outreach and Recruitment 

Perhaps the most common form of race-conscious program employed by universities to promote 
diversity in their student bodies is minority-targeted outreach and recruitment. Many 
undergraduate programs employ multifaceted strategies that typically include sending 
recruitment and admissions officers to predominantly minority high schools (many with long- 
term relationships with the university) in order to publicize and discuss opportunities at their 
universities; developing minority-specific advertising and public relations materials; sponsoring 
fairs and open houses specifically for minority students; deploying minority alumni as volunteer 
recruiters; and relying on mailing lists and national databases such as the College Board database 
to target mailings to minority students. In addition to pre-admission outreach and recruitment 
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efforts, some universities also employ post-admission, on-campus recruitment programs that 
provide admitted minority students an opportunity to visit the campus and obtain a glimpse of 
college life, often with travel and housing expenses covered by the university. 

In fields in which minority students are often the most seriously underrepresented, particularly in 
the sciences and engineering, many universities also sponsor pre-college programs targeting 
minority students in order to increase college preparatory skills and to strengthen pipelines 
leading to future recruitment to the university. For instance, at Carnegie Mellon University’s 
Summer Academy for Math and Science, which employs race as a plus factor in selecting 
students and was formerly for minority students only, students with promise attend a six- week 
residential program in which they receive classroom instruction, assistance with standardized test 
preparation, and exposure to academic and social life in a university setting. Similar programs 
operate at the graduate level as well, where minority undergraduate students may be invited to 
special programs that provide information on graduate opportunities in science and engineering. 
At the California Institute of Technology, for example, GradPreview® Caltech, which recently 
included white and Asian American students in addition to underrepresented minorities, offers a 
three-day on-campus program that provides opportunities for approximately thirty participants to 
interact with faculty and students from academic departments and schools, tour laboratories and 
investigate graduate options, preview summer research opportunities; and attend sessions on 
applying for graduate school and investigating financial aid resources. 

Although the constitutionality of minority-targeted outreach programs may be the least likely to 
be litigated among many diversity -related programs, some have already been challenged by 
advocacy groups and have been revised significantly. Outreach activities that simply provide 
information and encourage minority students to apply are the least problematic, presenting 
quintessential examples of “inclusive” activities that encourage equal opportunities and impose 
no real burden on non-minority students. As the case law outlined in Part I suggests, policies that 
provide limited benefits to minority students, such as knowledge of university opportunities, and 
pose no significant burdens for non-minority students should escape strict scrutiny altogether, 
even if the outreach efforts are limited to minority students. 

Recruitment programs that provide specific benefits to minority students that are unavailable to 
non-minority students may raise different problems, however. Programs that employ race as a 
plus factor, such as the Carnegie Mellon summer program, should satisfy an analysis under 
Grutter and Gratz, assuming other narrow tailoring requirements such as time limitations and the 
consideration of race-neutral alternatives are met. But, if the narrow tailoring analyses of Grutter 
and Gratz cases are interpreted to prohibit any use of race beyond a simple plus factor, then any 
program that limits eligibility to minority students only or uses race as a predominant factor (i.e., 
much more than a plus) may fail to satisfy strict scrutiny because it lacks the flexibility to satisfy 
narrow tailoring. For instance, in response to a 2006 lawsuit filed by the Center for Individual 
Rights against the Dow Jones News Foundation, Virginia Commonwealth University, and Media 
General, Inc., a two-week summer program with the goal of inspiring minority high school 
students to pursue careers in print journalism was revised in February 2007 to include non- 



See http://www.cmu.edu/enrollment/summerprogramsfordiversity/sams_program.htm (last visited on May 1, 
2006). 

See http://www.gradpreview.caltech.edu (last visited on May 1, 2006). 
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minority students. No case law was established through the litigation, but the changes to the 
Urban Journalism Workshop marked a significant shift in the character of summer programs that 
had been established at over 20 colleges and universities. 

Nonetheless, if the Supreme Court’s strict scrutiny analyses in Grutter and Gratz are interpreted 
to take into account context and variations in policy making, then it is possible to uphold even a 
minorities-only policy that does not overly burden non-minority students. One could argue that 
while the benefits obtained in special recruitment programs such as minority-targeted open 
houses and preparatory programs may be significant, the burdens imposed on non-minority 
students who are not able to enroll in these programs are actually minimal. Other opportunities to 
obtain the knowledge or the skills available in the special programs may be available through 
other university programs, and the skills themselves may not be so critical that a student who 
does not participate in the program cannot excel at the university. 

B. Retention and Support Programs 

Closely related to many recruitment programs are academic support and retention programs that 
target minority students. Common examples of these programs are pre-registration summer 
programs that allow minority students to obtain classroom instruction, to become acclimated to a 
campus, to receive academic and social counseling, and to develop friendships and social 
networks that will ease the transition from high school to college. Many academic support 
programs targeting minority students continue after matriculation and typically include forms of 
academic assistance, counseling, peer support, and mentoring. 

At Yale University, for example, the Cultural Connections program offers approximately 125 
incoming students an introduction to academic and co-curricular resources, presentations on 
campus life by ethnic counselors and current students, visits to local points of interest, and events 
showcasing the talent of program participants.^^ The Cultural Connections program began as the 
Puerto Rican Orientation Program in the 1970s and was later renamed the Pre-Registration 
Orientation Program; in 1999, the pre-orientation program became Cultural Connections, and in 
2004 the program was made available to all incoming students. 

Programs that establish eligibihty through socioeconomic disadvantage rather than race are far 
more likely not to trigger strict scrutiny, even if the impact of applying socioeconomic criteria 
disproportionately affects minority students. Programs that are restricted to minorities raise the 
same problems mentioned earlier regarding minorities-only recruitment programs; if a cabined 
interpretation of Grutter and Gratz is applied to an analysis of a minorities-only academic 
support program, then the program may fail to satisfy strict scrutiny because it limits eligibility 
by race. But if a less restrictive interpretation is applied to the problem, arguments in support of a 
race-exclusive program might be supported by the availability of alternative resources to non- 
minority students, as well as the uniqueness of the minorities-only program in providing benefits 
to minority students. One might argue - and empirical evidence substantiating the argument 
would be critical - that support programs which are limited to only minority students provide 



See Peter Schmidt, Dow Jones Fund Opens Journalism Programs to White Students After Lawsuit, Chron. of 
Higher Ed., Feb. 23, 2007, at A18. 

See http://www.yale.edu/culturalconnections/aboutprogram.html (last visited May 1, 2006). 
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unique benefits that are unavailable in programs that are not restricted to minorities. For instance, 
peer interactions, open discussions about race and minority status at a selective university, and 
mentoring relationships might be compromised within a program if it were not limited to 
members of specific minority groups. 

C. University Financial Aid 

Minority-targeted financial assistance has inherent value for the students receiving the assistance 
but also provides important tools for the recruitment and retention of minority students. Financial 
aid offered by universities can take many forms, including scholarships, grants, loans, and 
campus employment. One example of a minority-targeted scholarship program is the University 
of Wisconsin’s state-funded Ben R. Lawton Minority Undergraduate Grant Program, which 
limits eligibility to students who are African American, Latino, Native American, or whose 
families came to the United States as refugees from Cambodia, Laos, or Vietnam; the program 
offers grants of up to $3,000 to students who have completed their freshman year at a University 
of Wisconsin campus to ensure that they will have sufficient money to finish their educations. In 
2004, the program offered scholarships to over 2,700 students with average awards of about 
$1,400.^‘^ 

Many scholarship programs that were once limited to minorities have recently been revised to 
make non-minority students eligible but still place a strong emphasis on assisting minority 
students. For instance, the Annika Rodriguez Scholarship at Washington University was 
previously limited to Latino students but was opened to all students and makes awards based on 
academic performance, commitment to serving or working with underprivileged populations, and 
the ability to bring diverse people together. Similarly, the John B. Ervin Scholars program at 
Washington University was previously limited to black students, but now focuses on academic 
excellence, leadership, commitment to community service, commitment to bringing diverse 
people together, and commitment to serving historically underprivileged populations."^^ 

Minorities-only scholarships, such as the University of Wisconsin’s Lawton Program, that are 
funded and administered by universities may be legally problematic because of their racial 
exclusivity. However, like other types of diversity-promoting programs that target racial 
minorities, it is possible to argue that because the burdens imposed on non-minority students 
may not be significant, a distinct analysis should be applied to them, rather than a rigid analogy 
to the admissions policy struck down in Gratz. For instance, if a university offers additional 
scholarship dollars that are available to non-minority students, that fact would militate against 
the argument that the burden on non-minority students rises to a level of constitutional injury. In 
addition, assuming that empirical evidence supported the argument, universities might contend 
that minorities-only scholarships serve as important incentive devices to recruit and retain 



See Peter Schmidt, U. of Wisconsin Vows to Defend an Aid Program Based on Race, Chron. of Higher Ed., Apr. 
22, 2005, at A29. 

See http://admissions.wustl.edu/admissions/ua.nsf/3rd%20Level%20Pages_Scholarships_scholarship_Rodriguez. 
htm?OpenPage&charset=iso-8859- 1 

See http://admissions.wustl.edu/admissions/ua.nsf/3rd%20Level%20Pages_Scholarships_scholarship_Ervin.htm? 
OpenPage&charset=iso-8859- 1 
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minority students and that opening the programs to non-minority students would undermine the 
effectiveness of the scholarships as incentives. 

A related problem revolves around graduate fellowship programs that typically waive student 
tuition and provide stipends or employment opportunities through research positions or 
instructorships. For instance, until early 2006 three fellowship programs at Southern Illinois 
University - the Bridge to the Doctorate, the Proactive Recruitment and Multicultural 
Professionals for Tomorrow, and the Graduate Dean’s - focused on increasing the number of 
underrepresented minority graduate students by providing tuition waivers and stipends and were 
available only to minority students. In November 2005, the U.S. Department of Justice 
threatened legal action against Southern Illinois University if it did not revise the fellowship 
programs to allow non-minorities to apply, arguing that the fellowships violated Title VII of the 
Civil Rights of 1964; the University and the federal government later entered into a settlement 
agreement in February 2006 that, among other things, prohibited the “recruitment or employment 
of individuals in paid fellowship positions exclusively on the basis of race, nation origin, or 
sex.”"^^ 

Although Southern Illinois University reached a settlement with the federal government without 
admitting liability, universities that continue to use employment-based aid to help increase 
campus diversity might nonetheless argue that under Title VII affirmative action standards, 
which differ in important ways from strict scrutiny standards, they can employ a legitimate 
affirmative action program that is designed to address the underrepresentation of minorities in its 
student body; that they do not prevent non-minorities from obtaining scholarship dollars, which 
are available through other sources, and thus do not trammel non-minority students’ rights; and 
that the scholarship program only does what is necessary to help increase the number of minority 
graduate students. The counter to this argument would likely focus on the extent to which non- 
minorities bear the burdens of a racially exclusive program; if few other dollars or fellowship 
opportunities are available, then the burden on non-minority students may be unjustifiably high. 

D. Private-Sector Aid 

Because many minority-targeted scholarship programs are endowed by individual donors or 
foundations, universities might also contend that normal constitutional and Title VI standards 
should not apply to the administration of those programs; indeed, revising the programs would 
run counter to the donative intent of the benefactor and might ultimately lead to the cancellation 
or withdrawal of funds. It is unlikely that a university can shield itself entirely from Title VI or 
constitutional review simply because the source of the funding is private, particularly if the 
university is charged with administering the program and with selecting individuals to receive 
the funding. Even establishing a separate foundation or administrative body to administer the 
dollars might still be inadequate as a shield if the university exerts sufficient control over the 
separate entity. 



See Dave Newbart, Dave McKinney & Carol Marin, U.S. Accuses SIU of Anti-White Bias, Chicago Sun-Times, 
Nov. 11, 2005; Press Release - Southern Illinois University, Southern Illinois University and U.S. Department of 
Justice Reach Accord: Consent Decree to Be in Place for Two Years (Feb. 8, 2006), available at 
http://news.siu.edu/news/February06/020806dg6001.jsp 
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However, an individual or private foundation that serves as the source of the funding and also 
administers the program should be able to escape Title VI coverage, as well as constitutional 
coverage, if it does not receive federal funding. Of course, any legal challenge to private-sector 
aid puts enormous amounts of dollars at risk. Indeed, billions of scholarship dollars are 
distributed by non-university-affiliated organizations ranging from corporate sponsors, private 
foundations, professional and academic associations, unions, and nonprofit groups. For example, 
the Gates Millennium Scholars program, which targets assistance for underrepresented 
minorities in both undergraduate and graduate education and assists approximately 1,000 
students each year, is funded by a $1 billion grant from the Bill & Melinda Gates Foundation and 
administered by the United Negro College Fund, with the assistance of the American Indian 
Graduate Center Scholars, the Hispanic Scholarship Fund, and the Organization of Chinese 
Americans in implementing the initiative.'^^ 

Section 1981 will no doubt apply to any university or privately funded program that creates a 
contractual relationship between the donor and the recipient. A major question that the courts 
must settle is whether the appropriate standard for addressing a potential violation of section 
1981 by an entirely private donor is a constitutional one that applies strict scrutiny, a standard 
drawn from Title VII employment discrimination jurisprudence, or a third standard that may be 
unique to section 1981. Unlike Title VI, where a constitutional standard can be justified because 
of the close connection between constitutional limitations and the appropriate use of 
governmental funds, section 198 1’s focus is primarily on private sector behavior in economic 
markets. Thus, the analogies to Title VII, which focuses primarily on private sector employment 
discrimination, may be more apt. On the other hand, the good-faith deference to university 
decision making and academic freedoms, which the Supreme Court reaffirmed in the Grutter 
case, does not necessarily apply to non-university institutions providing financial assistance, so 
the relaxation of standards under Title VII may be countered by a more careful review of private 
donors’ motives and activities. 

In any case, in order to satisfy either of the existing legal standards, private foundations and 
donors should articulate and document that their interests in providing these funds revolve 
around promoting greater diversity in higher education, and that their scholarship programs, if 
race-exclusive, bear strong relationships to those interests, do not overly burden non-minority 
applicants, are superior to other methods of providing assistance, and are periodically evaluated 
or limited in scope and time. 



III. DIRECTIONS 

As institutions of higher education move forward in an uncertain legal and political environment, 
it is clear that most colleges and universities have chosen to minimize the risks of legal liability 
and are revising their policies to align with the safest interpretations of recent Supreme Court 
decisions. Pressure from advocacy organizations and from an increasingly skeptical U.S. 
Department of Education has only accelerated the trend. Programs that adopt race-neutral 
measures and substitute socioeconomic disadvantage in place of race-conscious policies focusing 
on minority status are, without question, changing many of the basic characteristics of these 
programs - which is not to say that focusing on socioeconomic disadvantage is wrong or 



See https://www.gmsp.org (last visited May 1, 2006). 
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unimportant. Indeed, the linkages between race, poverty, and social disadvantage are 
inescapable. But moving away from programs that were once minority-focused to ones that are 
entirely race-neutral may make these programs less effective and remove attention from ongoing 
problems of minority underrepresentation and the lack of racial diversity in institutions 
throughout the country. 

For those institutions that choose to maintain and defend race-conscious policies, the role of the 
courts in establishing new legal guidelines and the role of academic institutions themselves, 
including educational researchers at those institutions, in establishing the factual predicates for 
upholding race-conscious programs will be increasingly important. The federal courts will no 
doubt play a central role in the resolution of many of the ongoing debates, and the courts would 
be wise to take lessons from the Grutter Court in analyzing problems contextually and with due 
deference to institutions of higher education. An antidiscrimination jurisprudence that adjusts 
strict scrutiny analyses to address the nuances of higher education policies, and not one that 
simply applies mechanically the mandates of Grutter and Gratz, would offer more appropriate 
standards for the courts in their constitutional inquiries, and would do so without compromising 
doctrinal coherence. 

For instance, the reasoning of the lower courts that have addressed questions of minority-targeted 
outreach and recruitment in higher education and have placed them outside the realm of strict 
scrutiny is fundamentally sound. By establishing a triggering inquiry into whether strict scrutiny 
should apply at all, the courts can initially determine whether the burdens on non-minority 
students even rise to the level of potential constitutional injury and need to be balanced against 
governmental interests in promoting diverse student bodies through policies that favor minority 
students. In most cases involving race-conscious recruitment policies that simply expand the 
pool of applicants for selective admissions or financial aid policies, strict scrutiny is unlikely to 
be invoked because the burdens borne by non-minority applicants are either non-existent or 
minimal. 

Similarly, the narrow tailoring guidelines articulated by the Grutter Court provide the 
appropriate baselines for analyzing diversity-driven recruitment, retention, and financial aid 
policies that may be “exclusive” and limit the availability of scarce institutional resources such 
as transitional entry programs, academic support, and scholarship dollars. The core narrow 
tailoring inquiries of requiring sufficient flexibility, evaluating the burdens on non-favored 
students, examining the university’s good- faith consideration of race-neutral alternatives, and 
verifying the use of time limitations such as periodic evaluations or expiration dates suggest that 
the courts can find many race-conscious programs, including ones that target minority students, 
to be narrowly tailored to the compelling interest in student body diversity. 

Key inquiries for a competitive program such as the awarding of scholarships should be the 
courts’ evaluation of the program within the larger context of a university’s overall allocation of 
scarce resources, as well as the balancing of minority benefits and non-minority burdens. Even if 
a competitive scholarship’s applicant pool is limited to minority students, the burden on non- 
minority students may not be onerous if there are sufficient opportunities to obtain scholarship 



See Angelo N. Ancheta, Contextual Strict Scrutiny and Race-Conscious Policy Making, 36 Loyola U. Chi. L.J. 21 
(2004) (discussing importance of contextual analyses in post-Grutter strict scrutiny review). 
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dollars through other university programs. For the same reason, the flexibility inquiry under 
strict scrutiny should not necessarily prove fatal to minority-only or strong minority-targeted 
programs if there are adequate alternatives for non-minority students to compete for scarce 
resources such as scholarship dollars or retention assistance. The flexibility inquiry could thus 
tolerate some forms of minority-only programs if there are alternative options that allow non- 
minority students to gain similar benefits. 

Moreover, the frontiers of federal civil rights law, such as the appropriate standards to apply in 
section 1981 cases and the role of Title VII law in assessing fellowship programs, will pose 
important challenges for the courts, but the jurisprudence of allowing modest race-consciousness 
adopted by the Supreme Court in recent years may ultimately provide the best solutions. Title 
VII affirmative action law already allows significant leeway for employers to incorporate race- 
conscious policies into their employment practices, and the emerging jurisprudence under laws 
such as section 1981 should attempt to parallel these standards. 

It will also be incumbent upon institutions of higher learning and researchers focusing on higher 
education policies to substantiate many of the arguments that will be raised in the inevitable 
litigation that will arise over non-admissions policies. The necessity and effectiveness of 
minority-only support programs and scholarships should be thoroughly documented if they are to 
survive legal challenges; the benefits of minority-only programs relative to plus-factor selection 
procedures or race-neutral policies must be demonstrated in order to show that the alternatives to 
minority-only programs are not truly workable. In addition, the burdens and costs imposed upon 
non-minority students must be better understood and measured. If the costs of exclusion or 
relative disadvantage are not significant or burdensome, then race-exclusive programs have a 
much better chance of being upheld. Both program-specific and general research in these areas 
remain sparse and must be bolstered if existing programs are to be successfully defended. 

Even if many of these legal and policy questions do become settled in the next few years, we can 
expect that the longstanding debate over the role of race in higher education - and in society as a 
whole - will not disappear anytime soon. Opponents of affirmative action will continue to insist 
on a color-blind civil rights jurisprudence and on race-neutral policy making, while proponents 
of race-consciousness will continue to seek redress for the corrosive effects of discrimination and 
the ongoing underrepresentation of minorities in higher education. Notwithstanding Justice 
O’Connor’s admonition in Grutter that twenty-five years (and soon to be only twenty years) will 
be sufficient time to correct the unequal opportunities that make university-based affirmative 
action a necessity, progress toward that goal remains painfully slow and elusive. 
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Introduction 

In 2003, the United States Supreme Court issued landmark opinions in the University of 
Michigan affirmative action cases.* The Court resolved the pivotal uncertainty that had plagued 
selective universities’ admissions policies for the past quarter century — whether student body 
diversity is a sufficiently weighty interest to justify an affirmative action program. In holding 
that student body diversity may constitute a compelling state interest, the Supreme Court placed 
affirmative action policies in higher education on much firmer constitutional footing.^ 

However, the Court’s decisions neither insulate race-conscious university practices from 
constitutional challenge, nor diminish the ardor of affirmative action’s most vehement and well 
organized critics, who have continued to challenge race-conscious policies both in courts of law 
and in the court of public opinion."* Affirmative action admissions policies may be legally 
vulnerable if they do not comply with the constitutional standards set forth in the Michigan 
decisions. Moreover, a wide variety of race-conscious supplemental programs not directly at 
issue in the Michigan cases have come under scrutiny as well. These supplemental programs 
include recruitment efforts, financial aid, and academic support, preparation and enrichment 
programs. Such supplemental programs may be integral to a university’s efforts to attract and 
maintain a diverse student body, yet the Supreme Court said little about them in the Michigan 
decisions. Admissions practices and supplemental programs alike may be subject to political 
attack as well through the sort of anti-affirmative action referenda approved by voters in both 
Michigan and California. 

Both before and since the Michigan decisions, debate about affirmative action has prominently 
featured what have come to be known as race-neutral alternatives to affirmative action. Race- 
neutral admissions policies do not distinguish among individual applicants on the basis of race 
(as conventional affirmative action policies do), yet may have been enacted in furtherance of the 
same race-related purposes as a conventional affirmative action policy.^ Race-neutral policies 



* Grutterv. Bollinger, 539 U.S. 306 (2003) (law school admissions); Gratz v. Bollinger, 539 U.S. 244 (2003) 
(undergraduate admissions). 

^ In the Michigan cases, the Court reiterated its earlier view that the federal statutes applicable to private universities 
embody the same standards as the constitutional principles that formally apply only to public institutions. Thus, the 
Court’s ruling clarified the applicable law for public and private universities alike. 

^ The Court’s decisions did not consider the propriety of affirmative action in other settings, such as primary and 
secondary education. At the time of the writing of this chapter, two cases were pending before the Supreme Court 
that concerned school boards’ consideration of race in student assignment in order to maintain racially integrated 
schools. Parents Involved in Cmty. Sch. v. Seattle Sch. Dist. No. 1, 426 F.3d 1 162 (9th Cir. 2005) (en banc), cert 
granted, 126 S.Ct. 2351 (2006); McFarland v. Jejferson County Pub. Sch., 330 F. Supp. 2d 834 (W.D. Ky. 2004), 
aff’d per curiam, 416 F.3d 513 (6th Cir. 2005), cert, granted sub nom, 126 S.Ct. 2351 (2006). As this chapter was 
going to publication, the Court issued its ruling in these two cases. 2007 WL 1836531 (June 28, 2007). While 
the Court’s ruling addressed the separate issue of the constitutionality of race-conscious voluntary school integration 
policies, the Court’s decision made clear that its holding in Grutter remained good law. Due to the timing of this 
publication, this chapter does not address the implications of the Court’s decision on the issues discussed here. 

^ Prominent opponents of affirmative action include organizations such as the Center for Equal Opportunity, the 
American Civil Rights Institute, the Center for Individual Rights, the National Association of Scholars, and the 
Federalist Society, among others. 

^ Throughout the discussion, references to affirmative action refer to admissions practices that entail the evaluation 
of individual applicants partly on the basis of their race. 
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may seek to produce a racially diverse student body through the consideration, for example, of 
applicants’ place of residence, high school characteristics, or socioeconomic status. 

Race-neutral policies figured prominently in the legal debate leading up to the Michigan 
decisions because prior Supreme Court rulings had suggested that the constitutional 
permissibility of a challenged affirmative action policy would depend, in part, on the absence of 
feasible race-neutral alternatives. Thus, affirmative action opponents, including the United States 
Department of Education, proclaimed the promise of race-neutral policies, while affirmative 
action supporters asserted the inadequacy of such policies, with each side often relying on 
empirical evidence to bolster their assertions. In the political context as well, race-neutral 
policies — now relied on in the public university systems of three of our most populous and 
racially diverse states^ — have functioned as a foil to conventional affirmative action. The allure 
of race-neutral policies has helped to underwrite opposition to affirmative action. 

In this chapter, I explore potential legal challenges to race-conscious university policies in the 
aftermath of the University of Michigan cases, with particular attention to the role of race-neutral 
policies. I also consider the implications of the changed legal landscape for the empirical social 
science researchers who have played an important role in the affirmative action debate. The 
chapter first describes the Michigan decisions and considers likely legal post-Michigan 
challenges to affirmative action and race-conscious supplemental programs. It then explains the 
centrality of race-neutral policies in the law and politics of affirmative action and highlights 
some questions for future empirical research related to race and higher education. 

The Michigan Decisions 



The Legal Background 

The Michigan cases presented the possibility that the Supreme Court would categorically 
preclude diversity-based affirmative action policies in higher education. Prior Supreme Court 
decisions had left little doubt that an affirmative action policy would be subjected to the most 

-j 

stringent form of constitutional review, known as strict scrutiny. For a policy subject to strict 
scrutiny to be upheld, it must be a precisely calibrated means of furthering an extraordinarily 
important governmental interest. In the language of constitutional doctrine, the two requirements 
of strict scrutiny are that the state interest be “compelling” and that the policy be “narrowly 
tailored” in furtherance of that interest. 

The central question in the Michigan cases was whether diversity may constitute a compelling 
state interest. A ruling by the Court that student body diversity is not sufficiently important to 



® The abandonment of a race-conscious policy and the adoption of a race-neutral one came after a judicial ruling in 
Texas, a Board of Regents decision and a statewide voter referendum in California, and an executive order of the 
governor in Florida. Each of these states has adopted a so-called percentage plan, which guarantees applicants who 
graduate at the top of their high school class acceptance either to the university system as a whole or to a particular 
campus. 

^ The Court has held that “the standard of review under the Equal Protection Clause is not dependent on the race of 
those burdened or benefited by a particular classification.” At/aranof Constructors, Inc. v. Pena, 515 U.S. 200, 224 
(1995) (citations omitted). 
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